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IRS issues guidance on in-plan Roth rollovers   

The IRS issued Notice 2013-74 providing additional guidance on in-plan Roth rollover 

contributions under 401(k), 403(b), and governmental 457(b) plans. The guidance confirms that 

no withholding may be applied on the rollovers and that withdrawal restrictions remain on the 

contributions that were in effect before the conversion. It also provides an extended deadline to 

amend plans, including a special period to amend safe harbor plans mid-year, and permits a 

plan sponsor to restrict the type of contributions eligible for a rollover. 

In this article: Background | Notice 2010-84| No requirement for tax withholding | Amendment deadline extended | Starting five-year participation 

requirement | In-plan Roth rollovers | Nondiscrimination testing issues | Tax consequences | In closing 

Background  

The Small Business Jobs Act of 2010 (SBJA) added a provision to the Code enabling a 401(k) or 403(b) plan to 

provide for in-plan rollovers to designated Roth accounts of contributions that were “otherwise distributable” and 

eligible for rollover. That meant for a contribution to be eligible for conversion to Roth, the participant had to have a 

distributable event. For participants who had not attained age 59½, the ability to make an in-plan Roth rollover was 

generally only available on termination of employment or if the plan  provided for in-service distributions of rollover 

or employer contributions. In addition, for taxable years after 2010, SBJA permitted governmental 457(b) plans to 

include a Roth provision similar to those under 401(k) and 403(b) plans. 

Also issued in 2010 was Notice 2010-84. This Notice provided guidance on in-plan Roth rollovers under the SBJA. 

The American Taxpayer Relief Act of 2012 (ATRA) expanded the types of contributions eligible for in-plan Roth 

rollovers to all contributions, including “otherwise nondistributable amounts.” In that case, the participant could 

convert any contribution that was not Roth and not violate any of the distribution restrictions applicable to pre-tax 

contributions. This created recordkeeping concerns and raised a number of questions. Industry groups requested 

guidance on a number of issues: the handling of withholding tax, recordkeeping of the recapture tax (especially in 

cases of multiple conversions), timing of the amendment, handling of net unrealized appreciation (NUA) on 

employer securities, and corrective distributions. Notice 2013-74 addresses some but not all areas of concern. 

http://www.irs.gov/pub/irs-drop/n-10-84.pdf
http://www.irs.gov/pub/irs-drop/n-13-74.pdf
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Applicability of Notice 2010-84 

Besides confirming that otherwise nondistributable amounts may be converted to Roth, Notice 2013-74 provides 

that most of the guidance in Notice 2010-84 applies to all in-plan Roth rollovers (see our December 14, 2010 For 

Your Information). However, the guidance in Notice 2010-84 does not apply to otherwise nondistributable amounts 

with respect to: 

 A revised 402(f) notice (Special Tax Notice Regarding Rollover Options), or 

 An in-plan Roth 60-day rollover (may only be done through direct rollover). 

No requirement for tax withholding on direct rollovers 

An in-plan Roth rollover of an otherwise nondistributable amount can only be made by a direct rollover. Direct 

rollovers are not subject to withholding and because no portion of the converted contribution is distributable, no 

portion of the in-plan Roth rollover may be withheld for voluntary withholding. The taxable amount of an in-plan 

Roth rollover must be included in a participant’s income. The taxable amount is the amount that would be includible 

in a participant’s income if rolled over to a Roth IRA. A participant making an in-plan Roth rollover will need to make 

all arrangements for tax payments outside the plan. 

Amendment deadline extended, safe harbor amendment permitted mid-year 

401(k) and governmental 457(b) plans  
In general, discretionary amendments must be adopted no later than the last day of the plan year in which the 

amendment is effective. To give plan sponsors time to adopt the amendment and enable participants to make in-

plan Roth rollovers of otherwise nondistributable amounts before the end of the 2013 plan year, the IRS extended 

the deadline to amend a plan to the later of the last day of the first plan year that the amendment is effective or 

December 31, 2014. 

In addition to extending the deadline to add a provision to accept in-plan Roth rollovers of otherwise 

nondistributable amounts, the extension applies to amendments that: 

 Add a Roth elective deferral provision 

 Permit a plan to accept Roth rollover contributions 

 Permit a plan to accept in-plan rollovers of some or all otherwise distributable amounts 

Safe harbor plans  
Of particular note is that the IRS includes a one-time exception to permit a safe harbor plan to be amended mid-

year to add an in-plan Roth rollover provision. The extension period ends December 31, 2014. Therefore, sponsors 

of safe harbor plans may permit in-plan Roth rollovers starting any time during 2013 or 2014 but have until 

December 31, 2014 to amend. For the 2015 plan year, the amendment would have to be adopted in advance. 

http://www.irs.gov/pub/irs-drop/n-10-84.pdf
https://www.buckconsultants.com/portals/0/publications/FYI/2010/FYI-12-14-10a-IRS-Issues-Guidance-on-In-Plan-Roth-Rollovers.pdf
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403(b) plans  
Employers that timely adopted a written section 403(b) plan will have until the end of the remedial amendment 

period (when announced) or the last day of the first plan year in which the amendment is effective to amend their 

plans to permit in-plan Roth rollovers of otherwise nondistributable amounts, provided these plans operate in 

accordance with the terms of the amendment. 

Starting the five-year participation requirement 

For a distribution from a designated Roth account to be considered qualified, it must be on account of a qualifying 

event — death, disability, or attainment of age 59½ — and must be after a five-year participation period. The five-

year period of participation begins as of the first day of the plan year in which the first Roth contribution is made, 

whether or not subsequent contributions are made. A participant who first contributes on October 15, 2009 would 

start the five-year period on January 1, 2009, assuming a calendar year plan. The participant could take a qualified 

Roth distribution on or after January 1, 2014, provided one of the qualifying events occurs.  

This guidance confirms that an in-plan Roth rollover will qualify as a first contribution that starts the five-year 

participation period, effective the first day of the plan year in which the rollover is made.  

In-plan Roth rollovers not a protected benefit; restrictions permitted 

A plan sponsor will not be in violation of the anti-cutback rules of section 411(d)(6) if the rollover program is 

discontinued. An amendment to eliminate available contribution types must be made on a nondiscriminatory basis 

with respect to timing and content. In addition, the guidance confirms that a plan sponsor may restrict the type of 

contributions that may be eligible for in-plan Roth rollovers. For example, a plan sponsor might elect to only allow 

otherwise distributable amounts to be converted. 

Nondiscrimination testing issues — top-heavy and corrective distributions 

The notice confirms that an in-plan Roth rollover is treated as a “related rollover” for purposes of top-heavy testing. 

Therefore, the in-plan Roth rollover is included in the participant’s account balance in determining top-heavy status. 

Distribution of the portion of a rollover that is determined to be an excess contribution, excess aggregate 

contribution, or excess deferral must be made from the designated Roth account, even though the amount may 

have been otherwise nondistributable at the time of the in-plan Roth rollover. 

Tax consequences of in-plan Roth rollovers 

Plan sponsors that elect to add in-plan Roth rollovers will have to separately account for the rollover amounts. Plan 

contributions with different withdrawal restrictions will have to be separately tracked as well to ensure proper tax 

treatment and compliance with distribution restrictions (amounts rolled over and applicable earnings remain subject 

to the distribution restrictions that were applicable to the amounts before the in-plan Roth rollover). For conversions 

that include employer securities, prior guidance (Notice 2010-84, Q&A 7) stated that the taxable amount of the in-

plan Roth rollover would be the fair market value of the asset, including the net unrealized appreciation (NUA). 

Notice 2013-74 states that an in-plan Roth rollover is treated as a distribution for purposes of the special tax rules 

under NUA, whether the rollover is a direct or a 60-day in-plan Roth rollover.  
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Buck comment. Concerns over the tracking of the five-year recapture tax were not addressed. One 

question that remains is who should be responsible for tracking the recapture tax during the five-year 

recapture period. Depending on plan design, a participant might have an opportunity to make multiple in-

plan Roth rollovers, resulting in the need to track each transaction for purposes of the recapture tax. 

Certain industry groups believe it should be the participant’s responsibility rather than the plan sponsor’s or 

the recordkeeper’s. One of the administrative concerns keeping some recordkeepers from offering the in-

plan Roth rollover provision has been the difficulty of tracking this five-year recapture period.  

In closing  

ATRA expanded the definition of an in-plan Roth rollover to include amounts not otherwise distributable. This was 

intended to increase participant utilization of this feature, if made available. The inclusion of all contribution types by 

ATRA generated not only questions about operations and compliance but also requests for additional guidance. 

IRS Notice 2013-74 addresses some of those questions but fails to provide guidance on others, namely, the 

handling of the recapture tax. Although the guidance extends the deadline for adopting amendments generally until 

the end of 2014, it is unlikely many plan sponsors will make any changes in 2013, given the close proximity to the 

holidays and year end, as well as concerns over the remaining recordkeeping issues. 
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