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Background

The principle federal laws that govern workplaeitbility are the Fair Labor Standards Act (FLSA)
and the Family and Medical Leave Act (FMLA).

The FLSA, which was enacted in 1938, establishasdsirds for minimum wage, overtime pay, and
child labor. Under current law, non-exempt empleyarist be paid overtime for working more than
40 hours per week. Public-sector employers, howenay offer employees a choice of compensatory
time or pay when the employee works over 40 hauesweek.

Enacted in 1993, the FMLA, enacted in 1993, providiepaid leave for the birth, adoption or foster
care placement of an employee’s child, as welbashe “serious health condition” of a spouse, son,
daughter, or parent, or for the employee’s own gediondition. In 2008, the Act was amended to
provide up to 26 weeks of unpaid leave to an engedp care for a family member who is injured
while serving on active military duty and up to\d8eks of leave for urgent needs related to a family
member’s current active military service.

In 2005, California became the first state to pdevup to six weeks or partial paid leave to empdgye
for family and medical leave issues. Recently, dfates of Washington and New Jersey as well as the
cities of San Francisco, CA, Washington, D.C. antivillkee, WI have enacted laws to provide paid
leave to employees for similar situations. Durihg 2008 state legislative session, 14 states cenesid
enacting paid leave laws similar to those in Catifa, Washington, and New Jersey.
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The FLSA and the FMLA represent a somewhat outdaelrigid approach to mandated employee
benefits. Many employers and associations belieese laws and their concomitant regulations are
not responsive to the evolving needs and lifestgfdsday’s workforce.

Many employers continue to encounter challeng@splementing existing leave requirements that do
not reflect the changing nature of thé'Zlentury workforce. As a result, the focus is on
documentation of incremental leave and the reafwribe leave rather than on seeking innovative
ways to help employees to balance the demandstbfvioark and family life.
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At the same time, there is a growing movement aaltog new government legislation that would
create new mandates for employers. These growyesfbaused their efforts on initiatives to require
employers to provide paid sick leave as well asxjpand the current FMLA to include paid leave.

Some key Members of Congress have expressed stuppgrt of these proposals, and many observers
believe such legislation could be debated witheartbxt year or two.

To help balance work, family and personal needsyynemnployers are already voluntarily providing
paid sick, personal, vacation and maternity leaveemployees. According to tiSIRM 2008
Employee Benefits Survey, 74 percent of employers offer paid sick leavep8&ent of employers offer
paid vacation leave, and 15 percent offer paid mayeleave outside of what is covered by a short-
term disability benefit.

Recently, more employers have offered Paid Time(PTiO) plans in lieu of other employer-

sponsored paid leave programs. These plans tipaahbine all common leave benefits (vacation,
sick leave, holidays and personal days) into oaedgrogram that can be used in any circumstance by
the employee. According to tiSiRM 2008 Employee Benefits Survey, 60 percent of employers offer
PTO plans to their employees.

SHRM Proposed Policy Statement

SHRM believes that the United States must have'a@C2htury workplace flexibility policy that meets
the needs of both employers and employees. Rttaera one-size fits all government mandate, the
policy should be a new approach that reflects diffework environments, representation, industries
and organizational size.

The policy should support employees in balancimiy tiwork and family obligations; provide paid
leave to the employee; and at the same time praadainty, predictability and stability to emploge
Under this new approach, employers that meet ahsafeor leave standard would not be subject to
federal, state and local leave requirements. Adtively, employers that chose not to offer thavke
standard would be subject to existing federal lgagairements.

At the same time, SHRM believes current governneate laws need to be improved and
streamlined. The FMLA needs to be strengthengutdweent misuse and abuse of the leave, which
currently threatens the integrity of the Act. Atmloinally, statutes such as the FLSA need to be
reviewed and updated to reflect the needs andgtions of a 21 Century workforce. This includes
allowing employers to provide flexible work optigrssich as offering employees a choice of
compensatory time or overtime pay.

SHRM generally opposes any form of government minoia employee benefits or leave
requirements. SHRM believes employers, not theegowent, are best situated to know the benefit
preferences of their employees. Any governmeitigainre that removes or restricts an employer’s
flexibility in shaping such leave policies oftereates undue hardships for employees and employers.
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SHRM'’s proposed public policy position supports thiéowing key workplace flexibility principles:

Flexible Paid L eave - SHRM supports a new approach to providing empeyeith paid leave that
reflects different work environments, industriesl @nganizational size. This paid leave approach
should support employees in balancing their wowk family obligations and at the same time, provide
certainty, predictability and stability to emplogen sponsoring the program. This program would
operate much like a PTO plan, with an employer gliog a guaranteed standard block of flexible
paid leave to the employee that can be used foteamwe purpose. Under this proposal, leave would
be subject to the notice requirements and parametehe employer’s policy including requirements
for the employee to use their annual leave. Adgwely an employer may permit an employee to
rollover a capped portion of the unused accruedel&nefits from one year to the next or receiee th
benefits in the form of a contribution to a retirmh or flexible spending account. An employer that
met the requirements of this program would be exdropm mandated federal, state and local leave
requirements.

Flexible Work Arrangements — Flexible Work Arrangements (FWASs) allow an enygle to alter the
time and/or place when/where work is conducted wegalar basis, consistent and predictable with the
employer’s operations. SHRM believes public pobbypuld encourage and support employer efforts
to create and implement FWAs.

Telecommuting — Allowing employees to telecommute can be berafior both employers and
employees. SHRM recognizes that while telecommguiiiil not be practical for all employees or all
employment situations, SHRM believes that publitgyashould support and encourage
telecommuting. However, employers should haveitite to determine which employees or
employment situations make telecommuting practical.

Paid L eave Mandates — SHRM generally opposes any form of governmemntdate for paid leave
benefits including benefits funded through staseirance funds, as the Society believes that
employers, not the government, know the benefitepeaces of their employees. HR professionals
traditionally work to tailor leave programs thatehéhe needs of their employees and employers.
SHRM has concerns with proposals that implememing-size-fits-all” paid-leave mandate.

Family and Medical Leave Act - SHRM believes that improvements to the Act’s adigifhins and
notice requirements would reduce administrative @mdpliance problems for employers and HR
professionals who are complying with FMLA requirertge Although supportive of the goals of the
FMLA, the Society opposes expansion of the Achat time.

Compensatory Time — The Fair Labor Standards Act limits employe&ibidity because it prohibits
private sector employers from offering paid timéasf compensation for working overtime hours.
SHRM believes that private sector employees shbeldfforded the same flexibility that public sector
employees have in having a choice of compensaitogy ¢r overtime pay.



